OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN '

GERALD C. MANN -

Monorable George H. Sheppard
Gomptroller of Publis Aascounts
Austin.tcxtl L

Qpiniqn,!o. 0-3841
- Ret Arve insurapoe policles payable te
+ - pamddbenefisifivies wich werse taken

. oud prier to thu—amendmen or She
Texas Inherltaneo Tax1g
. subject ’
imposgd

Desy 81v¢ Q

‘W are Ln rnoipt - 4 1¢€ter of August 1.
1941, in whioh you requests the opinfon of this department
upen tho quenionl T13 mc thorein as follows:

i poliddes of lifeinsur«
‘ payable to specifie
28 $o the entate of

. .or the policfes deing paye

¢ named benerieiaries end
mant besoning apart of the estate
of ho n soc, are taxadle under ths 3tate
Inheritande Tax 1“.?

| w(2), If the abon ‘question is answer-
.ol yos, in {5 she contention of the Depart.
ment tha% the Statute is retro-astive and
‘applien %o the policies of insurenge taken
out defore the passags of the Acs?™

MO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTKENTAL OPINION UNLESS APPROVED BY THE ATTORNKY GENERAL OR FIRST ASSISTANT
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‘Honoradle George H, Sheppard, pegs 2

Artiole 7117 of the Revised 0ivil Statutes as
amended in 1939 resds, in pars, as follows:

- ®A1) properdy within the jurisdiesion of
this Statzi real or personal, = & & including

Abe proceeds of life insurance to the exten$ of
the smoimt reseivable by the exesnutor or admine
fstratoy as insurance under poliocles taken ous
by the decedent wpon his own life, and to the
oxtent of the exeess overy Forsy Thousand Dollars
{ Q00) of the amount reseivable dy all other
hono*ici-rins,al insuranoe under policies taken

"~ . oud by the deesdeny his own 1ife, » # »

- whiek shall pass ddsolutsly or fn trust by will
o2 by the laws of deseent or distyridution of
this or any other Ststs, or by deed, grant, sale,
or gif% s & ¢ , shall, upon pasaing %0 or for .
the use of any person, eorxporation, or assoeia-
%ion, be subjess to a tax for the benefit of
the 8%tate's General Revenus Fund, in scoordance
with the following classification. » » & .*

- In answer to your first question it is apparent
Ahad the Legislature has faxed insurance whioh does not
bYesome a pard of the estate of the decedens but whioh
asass to named henefioleries, Such tax, however, is on
he amount of the insursnce in excess of $40,000,00 of
the amount reseived by all teneficlaries on %ho poliocies
taken out by the decedent upen his own life,

Wo believe the language is elear and unambiguous
and we are of the opinion that proceeds of insurance pole
icies passing %o named heneficiaries upon the death of a
decedent are propor sudjeoss of icheritance texation and
the tax has beesn 80 imposed by the adbove quoted artiole,

fhe Suprems Ooury of Wisconsin in the oase of
IXK RE ALLIS' WILL 184 K.W, 381, stated as follows!

" 23 4% + The nature and quality of sush
benefisial interest in these policies during she
insured's life eonstitute a good ground for leg-
islstive aotion to subjeet the proceeds realised
therefrom to inheritance taxasion upon the bdasis
that Shey '"shall be deemed a per$ of his estate
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Eonoradble George H. Sheppard, page 3 j

for the purposes of the tax and shall bhe taxadle
$0 %he person or persona enti{tled thereto,' It
is not essantial that suoch proocceds shall beoons

a part of the decessed husdand's estate upon his
death in order to subjeot them to inheritance tax-
stfon, IS is self-evident that Dy means of these
policies the husband transferred a lerge part of
his estate to his widow, which became effective

at his death. This Huts the transaction within
the field of inheritance taxation.®

_ - In your sescond questlion you inquire as to the
applieabllity of the above statute to policies of insure
ance taken ous prior to the passage of the statute by the
Legislature in 1939, In answering this question we will
assume that the poliey of i{nsurance you inquire about eone
tained the ordinary olause granting $to the insured the
right to shange beneaficiariss et any time prior to his

::nth. Upon such an assumption we will answer your ques~
on, '

The Pexss Inheritance Tax 4is a tax bassed upon ths
right to receive property, or, in other words, upon the
right% of suceesaion., The Commissions of Appeals of Texas

in the cage of STATE v, HOGQ, 72 S.W, (24) 593, stated as
follows: :

"An examinaticn of the authorities asonvinces
us thet the almost universal rule ia that inher-

itanocs taxes suoh as are levied by our statutes

- are held to bs privilege taxes, and no% property
taxes, In other words, the tax is upon the right
of suocoession and not upon She propertys = = s "

We oall your attention to the fagt that the pol~
igies of insurance taken cut in the gase of In Re Allis!
Will, supra, were taken ou% prior to the amendment con=-
strued in that ocase taxing insurance paid to a named dene=
fioiary. In that case the oourt held that the $ax applied
to suoh policies taken out prior to the enaoctment of the
statute because the tax wes based upon the pacsing to the
beneficiary whioh took place at the time of death of the

:ganred subsequent to the ensatment of the statute in ques-
on,

The Suprems Court of Tennessee in the case of



- 489

Al

T TR 0 F S AR A LY

Honorable Qeorge H, Sheppard, page 4

STATE v, CAIN, 36 3.¥W. {24) 88, pazsed on a pimiler ques-
$ion and stated as follows: _

"This appeal is from a decrees holding the
proceeds, above $40,000, of gertain insurence
polioies on the life of Miohael 7, Cain, deceas-
ed, issued prior to the passage of ehapﬁor 29,
Aols of Tennessee, 1929, Ixtra Session, sudjeed
to the inhepitance %tax &horobr imposed, OCain
disd Yedruary 18, 1950, leaving dy his will his
entire estate, ineluding insuranoce, to his wife,
At his death he had $90,000 of insurance in
forge, all of which was payadle to his wife un-
oonditionallga except one polisy for $30,000 and
two for $8,000 each, which provided that the in-
terest on the procesds should go %o $he wife for
1ife, the fund %0 be equally divided a$ her death
betwesn his cohildren,

*Eagh polioy contained a olause glving Cain
the right to obange the beneficiary, whioh right
he 414 nos exsroise, The department of finanse
and taxation held all the prooseds of Mr, Caints
1ife insurance above $40,000 1iadle to the tax
imposed by sald chapter 59 and this ruling hay-
ing bdeen sustained by the %ax board, the quession
wes submitted to the chancellor as an agreed case,

"We are constrained to conocur with the
learned ohanocellor. The Tennessse inkeritance
tax being levied upon the right ¢to asquire, and
nos upon the right to transmit, as under tﬁo
foderal law (Henson v, Monday, 143 Tenn, 418,
£34 3.W. 1043) end the policiss in this cese de-
ing all payable to the wife or the wife and sbhil-
dren of the insured, bdut with the express resere
vation of the right to cheange the beneficlary,
and the wife or ohildren having no vested inter-
eat in suoh form of polioy under our deeisions,
this right %o aoquire 41d not deoome effective
until after cheapter 20, Acts Ex, Sess, 1929, had
gone into effect, It follows that no retroactive
application is given to the statute,.,”

A very recent case on this question is the case
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Hoporable George H. Sheppard, page §

of DUMBSKIL v, REXVES, 148 8.¥, (£d4) 132 by the Qours of
Appeals of Xentueky. The courdy, in this case, fully dis-
cussed all the authorities and steted as followsi

" 2 &9 . In the present case, hovever, we
have no doubd thet a pFoper gonstruction of ouy
statute, Kentuoky Statutes, sestion 428la-18, s
that the Legislature intended it %0 apply to all
policies whether taken out befors or after its
offective date, The la ge of the statute is
plain and unanmbiguouns we will no$ imply an
intens ¢n the pars of the Legislature $o sxoept
from its operation zolioltl theretofore taken
out dut will procoed to deternine whether or not
4% 1s unoonstitutional when s0 applied., It is
trus that atatutes are not to te given a redro-
saotive effect, even where the Leglslature has
gcwtr to enast such a4 atatute, unless such an

ntention alearly appears from $he statute iS-
self (Dunlap v. Littell, 200 Ky. 595, 255 8.V,
280) but a retroaotive effeot is obtained only
when a statute is applied to »r 58 acquired
rior %o its enactmen$, Ais applied to the pol-

ocles in queation no vested rights are impalred
as will be later pointed ous,

"rane

*In sonsidering the constitutionality of the
Kentuoky Statute in its applioation to the poli-
¢ies involved we nust deteoraine whethsr or no$ any
vested rightt ware obtained by the deneficiaries
of the policies by being designated as densfici-
aries with the right resorved in the irsured to
shange the bonoriaznrz. Vie £ind that the almost
universal rule is thas where a right to shange
the deneficlary has deen reserved to the insured
{n the polioy the beneficlary nammd has a mere ex-
pectansy and no vested right or interest during
tha liretime of the insured, shis rule being sub-
Jeas to the qualification, of courde, that the
Vonefielary may acquire s vested r&gﬁt »y virtue
of some Sypes of spsoial oontrags, 87 0.5, 579
14 R.0.L. 1388} Lendrum v. Landrum’s Adm's,, 168
Xy. 778, 218 S.W, 874j Wirgman v, Miller, 98 Ky.
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Honorable Geoxrge H, Sheppard, Page §

620, 33 8,W, ’375 Mutusl Lirfe Insurance So,. v.

Twynman, 122 Xy, B13, 92 S5.W, 838, 121 An, S%,
Rep. 471, 28 Xy. Law Rep, 1i53 {157} Bright v.
Suprene éounoi -]

f C.X. and L.A. 0% al,, 183 x”.
388, 20% 3., W. 379} Twyman v, ' ’ in Xy. 1308,
8856 3,W. 1031} Chase National Bank v. United
States supra, In the last eoited ease the Supreme
Cours, in speaking of policfes in whish the in-
sured reserved the right 40 shange the denefisi-
408, 63 A.L.R. 388): 'But undil the moment of
dc:‘h the decedent retained a legal intersss in
ths polieies whioh gave him the powey of disposi-
$ion of them and their prooeeds as completely as
if be were himself the bdeneficiary of them,' The
oourt in that cese, in speaking of the power of
aontrol over sush policies retained By an insured,
seld that such power 'is Dy no means the leash
substantial of the lngnl ineident of swnership,
and its tormination at his death s0 as to free
the bensfiolaries of the jolioy from the possi-~
b1lity of its exeroise would seem to be no less

& trensfer within the rsach of the taxing power
than & transfer effeqcted in othey ways through
denth,' Since the banefigiary in the poliocies

in question here acquire no vested right dut only
a mere expectancy by being designated as benefi-
oiary we fail to seo wherein the stetuts in ques-
tion, when applied to the polioeles in controversy,
irxpalrs the obligation of a sontrsct or raesults
in a violation of the due process olause of the
14%h amendment $o tha Federal Constitution or any
provision of our state constitution.,"

In bolth. .the Tennessee and Kentuoky vases the
oourtd held that the inheritance tax was a tax upon the righs¢
of succession and that a tax imposed upon the procesds of
insurance polisies by & statute which was passed prior to
the dezth of the insured subjected the prooceeds of insure
ance policies taken ous prior to the passage of the tax aoct
to the $sax imposed therein. We eall your attention, how~
over, %0 the faot that in bBoth of those gases the insured
had a righ$ under the terms of the insurance co:sact to
change t¢he named bonorioiar{ at any time prior to his death,
This bYeing so the gourts held that the rights in the pro-



- e e e

192

Honoradle George H, Sheppard, Page 7

oseds 414 no$ acorne to the beneficlaries until the deash
of the insured and therefore the rroperty passed as of
sueh time, whioch was subsequent to thé time of the pass-
age of the tax aet, : ‘

Ve are of the opinion that under the authori-
ties the proceeds of insurance poliocies payadble to named
beneficinries are subdjeot to the Texas Inheritance Tax
despite the fao$ $hat the polisies of insurence wers taken
out prior to the amendment of 1959 taxing insuranoce proe
ceeds, where the polisies in question reserved to the in-
sured the righ{ to change the naxed beneficlary in the
poliocy at any time prior %o his desath,

Yours very truly
ATTORNRY GENZRAL OF TEXAS

Byf {EE; )i; ﬁ EEZ{J L’j
n%hlyccldbcrg

B@:od Assistand ’
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CPIHGON
COMM‘TTE:
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APPBOVEDAUG 18, 1941
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